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MENTAL IMPAIRMENT COURT INTERVENTION PROGRAM 

Motion 

Resumed from 18 May on the following motion moved by Hon Alison Xamon —  

That this house calls upon the Attorney General to urgently adopt recommendation 23 of the Law 
Reform Commission report “Court Intervention Programs: Final Report: Project No. 96” of June 2009, 
and establish a mental impairment court intervention program in Western Australia. 

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [2.10 pm]: Before I get on 
to the substance of the motion, it is important that I say something about the position that the issue of mental 
health and mental impairment plays in the criminal justice system, given that several shall I say ill-informed 
remarks were made when this matter was last debated in the house. One of the most significant remarks that was 
made on that occasion was that “mentally ill people should not be criminalised because they are mentally ill”. 
The position of the criminal law is not to do that. That is an ill-informed remark to say the least. 

Hon Ljiljanna Ravlich: Those are fighting words! 

Hon MICHAEL MISCHIN: But I do congratulate Hon Ljiljanna Ravlich for her enthusiasm and her support 
for this motion, and for her passionate commitment to mental health and the part that it plays in the criminal 
justice system, particularly given her lack of interest in this subject over the years when she had the power to do 
something about it when in government. Once again, that is an example of how the Labor Party does a better job 
as a government in opposition than it ever does when it is on this side of the house. In fact, I am encouraged to 
keep them over there, because they do such a great job as a government in opposition! 

The criminal law is founded upon the idea that people are responsible for their actions. All of human society is 
founded upon that concept. That is enshrined in section 26 of the Criminal Code. It presumes that every person is 
of sound mind, as a starting point for determining criminal responsibility, and that every person is of sound mind 
at any time that may come into question, until the contrary is proved. The essential word is “proved”, not simply 
“alleged”. The criminal law recognises that some people may be either chronically or temporarily of unsound 
mind. The criminal law jealously guards the idea and the circumstances under which people can be relieved of 
criminal responsibility for their actions if they are of unsound mind. It restricts it. It is not simply an allegation 
that a person has mental problems that relieves a person of responsibility for their actions. It must be linked to 
the act or the omission that gives rise to criminal responsibility. So far as severe or profound mental impairment, 
or mental illness, is concerned, we need to look to the so-called insanity defence in section 27 of the Criminal 
Code. It is important to bear that in mind. That provides, in subsection (1) —  

A person is not criminally responsible for an act or omission on account of unsoundness of mind if at 
the time of doing the act or making the omission he is in such a state of mental impairment as to deprive 
him of capacity to understand what he is doing, or of capacity to control his actions, or of capacity to 
know that he ought not to do the act or make the omission. 

Therefore, the issue is lack of capacity at the relevant time. It is not simply lack of capacity overall and at 
irrelevant times. It is lack of capacity at the relevant time. Effectively, the first lack is moral compass—the lack 
of a person to know whether what he is doing is right or wrong. The other lack is volition. There is then 
cognitive lack—the lack of ability to know. Mental impairment, or illness that falls short of insanity, has other 
parts to play in the criminal law. It may be that that impairment or illness has relevance to whether a person has 
formed the relevant intent, which is apart from volition. For example, in the case of murder, it is one thing if a 
person is not able to control his actions due to a mental illness or impairment. That may very well fall under the 
insanity defence. However, even if a person is not able to prove insanity within the scope of section 27 of the 
Criminal Code, it may be that a mental impairment or mental illness is such that the person did not have the 
intent to do grievous bodily harm, or the intent to kill, which is the foundation of a murder charge. There may be 
various other ways in which mental impairment or mental illness has a part to play in the question of the level of 
responsibility. A person may be criminally responsible for his actions and hence be guilty of an offence, but the 
person may be labouring under some level of diminished responsibility because of his vulnerability, his 
suggestibility, his mental weakness, or the like. But the question of whether a person is either—I will use the 
colloquial—“mad or bad” is one that is determined on the evidence. It may be that, because of the broad range of 
mental illness to which people in the community may be subject, it ranges from what is strictly an insanity 
situation within the bounds of section 27, to a mental disorder, or anything in between.  

The concept of a mental illness alone as a defining characteristic of whether a person should be subject to the 
criminal law is simply unsustainable. Mental illnesses come in a variety of forms. I think I have had occasion in 
the past to depression, which is recognised as a mental illness. Monday a week ago, I had occasion to be at the 
Law Society of Western Australia launch of a report that it had commissioned into stress and depression in the 



Extract from Hansard 
[COUNCIL — Wednesday, 25 May 2011] 

 p3903b-3919a 
Hon Michael Mischin; Hon Alison Xamon; Hon Ljiljanna Ravlich; President; Hon Helen Morton; Hon Linda 

Savage; Deputy President 

 [2] 

legal profession. The conclusion of that report was that during the course of a person’s career as a lawyer, there 
is at least a one in 10 chance that that person will be subject to or fall prey to some form of mental illness such as 
depression. But no-one would suggest for one moment that a person who is subject to depression is unfit to 
practise as a lawyer, or that such a person should not be held criminally responsible for his actions. Chronic 
depression may come and go. Indeed, recently a former Premier acknowledged that he had been suffering from 
depression. I am sure there are people in this chamber who have suffered from depression to a clinical level at 
some time during their stressful careers. But that does not mean that if they commit an offence, they should not 
be held criminally responsible for that offence, or that they would necessarily require some special treatment by 
the criminal justice system. Therefore, we must put this in context.  

Another issue that is often raised in terms of the sentencing of offenders is personality disorders. We need to be 
careful there. A number of personality disorders have been identified, but not all of these amount to mental 
illnesses. There are behavioural traits that are out of the ordinary and are therefore regarded as disorders. But that 
does not mean that people who have those behavioural traits are not responsible for their actions. One of the 
most common personality disorders that is cited in the course of sentencing, as the reason that the person should 
not be sent to jail, is antisocial personality disorder. That antisocial personality disorder may be manifested by 
the person’s inclination to binge drink and then punch people out. Well, another argument that could be put is 
that if the person does not respond to encouragement, does not respond to counselling and does not respond to 
court orders, he is precisely the sort of person who might need to be sent to jail for a time, because that is the 
only way we can keep society safe from that person. I will leave those sorts of issues aside. However, I do need 
to indicate that the criminal justice system in this state is not quite as medieval as some of the previous speakers 
have made out. If a person is found to be not criminally responsible for his actions on the basis of insanity, that 
does not mean the person will be locked away forever. There was a remark by Hon Alison Xamon that insanity 
is a defence that lawyers do not advocate to their clients. That may be right. 

Hon Alison Xamon: I said “not take a defence”. 

Hon MICHAEL MISCHIN: I think the words were — 

Hon Alison Xamon: Make sure you get the context right. I was very clear that you do not want to advocate for a 
section 27 defence unless you are absolutely certain that your client is insane. 

Hon MICHAEL MISCHIN: Indeed. What Hon Alison Xamon said was — 

I will say that unless one really is insane, it is not a defence that I would ever recommend, and that is 
something that all lawyers have instilled in them in no uncertain terms. 

I entirely agree. Unless an accused is strictly insane, one would not want to advocate that the accused take up 
that defence. It would mean that for the community’s benefit the accused would be held under control so that 
they would not cause trouble or do harm to others. It may be very difficult for people who commit criminal acts 
of a serious nature to make out that they are criminally insane, that they do not have volition, that they do not 
understand the difference between right and wrong and that they do not have a clear view of what they are doing 
and at a later stage say that they have recovered. However, it does not mean that those who fall into the category 
of criminally insane—I use the phrase “criminally insane” as a colloquial way of describing the defence under 
section 27 of the Criminal Code—will be locked up indefinitely and forever, but certainly indefinitely until they 
are no longer determined to be a risk to the community or to themselves. I know of at least one such person in a 
trial in which I was involved way back in the late 1980s. In fact I ran into him outside Parliament House about 
three or four months after taking up my seat, so he is out in the community. Hopefully he has recovered, or at 
least on his medications. 

In any event, the way in which the criminal justice system treats people suffering from a mental impairment or 
illness is not quite as medieval as has been suggested. In fact, people are not punished simply on the basis that 
they are mentally ill or mentally impaired; they are punished on the basis of their criminal responsibility. It is 
rather harsh on judges and magistrates, who pay an awful lot of attention to these things and who try to do the 
right thing by the community and do justice by an accused, to suggest that they are ignorant of these sorts of 
things and that injustices routinely occur, as Hon Ljiljanna Ravlich seems to imply. 

Hon Ljiljanna Ravlich interjected. 

Several members interjected. 

The PRESIDENT: Order, members! 

Hon MICHAEL MISCHIN: It is also very important not to make assumptions about particular cases unless one 
has before one all the relevant facts. It is very easy for someone to come forward and say that someone has been 
unjustly treated and express an opinion without either making available the facts of the case or saying that they 
were there at the time the alleged offence occurred. 
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One final area that one must bear in mind is that it is not simply and strictly a question of disposing, under 
section 27 of the code, of those people who are able to avail themselves of the defence of insanity under that 
section. Issues of mental impairment, mental illness and diminished responsibility are all taken into account as 
part of the sentencing process, even if someone is found to be responsible for their actions. Those matters make 
sentencing exercises complicated and difficult. That is not to say, however, there is no room for improvement in 
the criminal justice system. 

I turn now to the Law Reform Commission report. In short, in August 2004 the Law Reform Commission of 
Western Australia received a reference from the then Attorney General to examine and report on problem-
oriented court and judicial case management. In June 2008 the commission published a consultation paper on 
court intervention programs and sought submissions on proposals and questions raised in that paper. The final 
report, and the one that we are dealing with today, titled “Court Intervention Programs: Final Report”, was tabled 
in the other place on 24 September 2009. It is tabled paper 1380, for reference purposes. 

I should say that the state government acknowledges and appreciates the work that was carried out by the Law 
Reform Commission, particularly the report’s authors, and appreciates the research and analysis that formed the 
basis of the report’s recommendations. There were quite a number of recommendations. The report not only 
dealt with the question of a mental impairment or mental illness diversion program, but also identified quite a 
number of problems with the existing laws and policies around court intervention programs in Western Australia 
generally, and made recommendations for both legislative and policy reforms in that area aimed at improving 
efficiency and effectiveness. 

Additionally, the commission identified a number of areas in need of new programs, one being a program for 
mentally impaired offenders, another one for alcohol-dependent offenders and so forth. The report identified 
issues, such as the lack of appropriate legislative powers and a number of areas where existing legislative 
provisions are inadequate. It found, for example, that the power to defer sentencing for up to six months is not 
long enough for some programs to take effect. It found that pre-sentence orders that are available to courts 
require more flexibility. It found that there is no provision for magistrates to regularly monitor compliance on a 
program if offenders have been committed to a higher court. For example, it considered that some program 
participants require legislative protection against self-incrimination to encourage them to be honest, frank and 
comprehensive in their disclosure about drug use, thereby ensuring that appropriate treatment is available to 
them. It also found, for example, that legislation is required to ensure effective information sharing between 
agencies. 

The Law Reform Commission found a lack of uniformity in the availability of programs. For example, in 
particular geographical locations only certain programs are available or only certain offenders are able to gain 
access to them. It found that the views of particular lawyers or judicial officers, or even prosecutors, might 
inhibit availability and access to some programs. It found that some of these people are unaware of the extent 
and availability of these programs and, through ignorance or lack of information, may not encourage an offender 
to avail himself or herself of them. 

I do not intend to go through all the areas in detail; I will simply identify the breadth of the Law Reform 
Commission’s approach and its recommendations. Lack of coordination is another area referred to by the 
commission. Currently, different court intervention programs operate independently from one another and the 
commission believes that efficiency and effectiveness could be significantly enhanced by a coordinated policy 
towards the development and expansion of court intervention programs, the sharing of expertise and the sharing 
of resources. One example the commission used is the question of homelessness and the need to coordinate with 
other agencies to provide accommodation support, as accommodation support is a fairly important element of 
being able to effectively apply programs. The Law Reform Commission spoke of the need for high level 
government support for programs. The commission did not suggest that any particular court intervention 
program should be supported indefinitely; a program should be evaluated for its effectiveness and efficiency and 
modified accordingly. The commission made certain recommendations on that. In substance, the commission 
recommended — 

• promoting equality of access to programs; 

• ensuring that programs operate consistently and fairly; 

• increasing awareness of court intervention programs throughout the criminal justice system; 

• providing for appropriate sharing of resources and knowledge between various programs; 

• encouraging participation in programs by offering ‘incentives’ for successful compliance; and 

• promoting long-term sustainability by providing a mechanism to ensure proper allocation of 
resources, ongoing evaluations, parliamentary oversight and accountability. 
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The commission made 37 recommendations in all. Those recommendations addressed a wide range of issues 
with a particular focus on the legislative framework for court intervention programs. The commission 
recommended drug and alcohol court intervention programs, mental impairment court intervention programs, 
family violence court intervention programs and the development of a general court intervention program to 
address underlying causes of offending behaviour and the lack of court intervention programs in regional areas 
and for young offenders.  

I will deal with recommendation 23 specifically. Recommendation 23 is quite lengthy and I will not go into all 
the details, but it sets out a framework for how a mental impairment court intervention program can be 
established. In the report the commission also commented on the eligibility criteria for those in such a court 
intervention program. I will take the opportunity to read that out, because it is important to note that not 
everyone who claims some form of mental impairment or mental illness would be considered by the Law 
Reform Commission to be eligible to go into one of these diversionary programs. I quote from page 80 of the 
report — 

Mental impairment court intervention programs consider a mixture of psychiatric diagnostic criteria and 
legal criteria when assessing eligibility to participate in a program. Psychiatric diagnostic criteria may 
include the diagnosis of a specified mental illness or a specific level of cognitive impairment, and 
consideration of whether the offender is likely to respond to an appropriate treatment plan. Legal 
criteria include the seriousness of the offence, the offender’s willingness to plead guilty or indicate no 
contest to the objective facts of an offence, and his or her offending history. The capacity of the 
program to service an offender’s practical needs, such as finding accommodation with adequate support 
or enabling treatment for substance abuse or behavioural modification, will also influence assessment of 
eligibility for a mental impairment court intervention program. All these matters will be taken into 
account by a judicial officer in determining whether it is appropriate to allow a particular offender to 
participate in a court intervention program. 

Dealing with another aspect of a mental health court intervention program, the report also refers to the need for a 
candidate to go into these programs voluntarily, which would require some cognitive ability, some control over 
their actions and some commitment. Therefore, not everybody would necessarily be eligible, particularly those 
people who do not have insight into the fact that they have a problem. The report goes on to state — 

Although the seriousness of the offence should not necessarily be a barrier to an offender’s participation 
in the program, the offender must be able to be managed in the community. In some cases this may not 
be possible because of the perceived dangerousness of the offender or because relevant service 
providers are unwilling or unable to assist the offender. All these matters must be taken into account in 
determining whether a particular offender can participate in the program. 

Although I cannot comment specifically on the case raised by Hon Ljiljanna Ravlich, if, for example, that 
particular person was an inveterate assaulter of others, the question that he loses his home is minor compared 
with his danger to the community. It may be that he would not be eligible for such a program in the first place. 
Notwithstanding that they have not been found guilty of an offence, if someone is a potential menace or a 
continuing menace, they may not be eligible for such a program in the first place. If someone does not 
acknowledge that they have a problem, that person may not be someone who is amenable to treatment and 
certainly not treatment by a community-based diversion service.  

Even if a mental impairment court intervention program was established tomorrow and was resourced to the 
satisfaction of everyone in this place and everyone in the community, it would not be a panacea or a solution to 
every conceivable problem when someone has committed offences or been involved in antisocial behaviour and 
has a mental impairment or mental illness. I should also add that recommendation 23 specifically says that the 
mental impairment court intervention program should exclude offenders “with a primary diagnosis of intellectual 
disability or other cognitive impairment” who may be referable to other programs rather than this one 
specifically.  

I return to the motion and its specific call upon the Attorney General to do things urgently. Recommendation 23 
by its terms embraces a number of ministerial responsibilities and portfolios. The two portfolios that spring to 
mind are those of the Attorney General and the Minister for Mental Health. The advice that the Attorney General 
has received is that a pilot program could be developed. I should add that the Law Reform Commission was 
advocating a two-year pilot program to see whether this works, but a pilot program could be developed without 
requiring all the features and consequential legislative action that has been identified by the Law Reform 
Commission. A preliminary proposal using the same model as the Perth Drug Court has been developed by the 
Department of the Attorney General. In fact, the department has been working with the Mental Health 
Commission on a range of mental health initiatives that will improve service delivery to people with mental 
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health issues that come into contact with the justice system. Included among those initiatives is a pilot mental 
health court intervention program and expanding a joint drug–mental health diversion program to juveniles in the 
outer metropolitan area. As such, the Attorney General wrote to the then Minister for Mental Health, Hon 
Graham Jacobs, MLA, on 27 October last year to seek his support for the Department of the Attorney General 
and the Mental Health Commission to, according to my notes —  

collaborate to formulate and develop a detailed and comprehensive plan for the implementation of a 
court mental health intervention program.  

The then minister wrote back, concurring with that proposal on 12 November, and officer level collaboration 
began soon afterwards. The two agencies will put a detailed proposal to government in the near future. 
Significant work has already been done on the issue and both the Department of the Attorney General and the 
Mental Health Commission met with the Chief Magistrate to discuss his expectations of such a program and that 
collaboration continues. I should add that another aspect on which the Mental Health Commission is 
collaborating with the department is in the future placement of a mental health practitioner at the WA Children’s 
Court to deal with issues involving juveniles. The government is aware of the issue and is making progress on it. 
The government has taken on board not only recommendation 23, but also other recommendations in the Law 
Reform Commission report and is acting on those recommendations.  

Amendment to Motion 

Hon MICHAEL MISCHIN: In the circumstances, the government cannot support the motion as framed. 
However, the government proposes amendments to the motion. I move — 

(1) To delete the words “call upon” and insert — 

 notes the action so far taken by 

(2) To delete “urgently”. 

Therefore, if the amendments are accepted, the amended motion would read — 

That this house notes the actions so far taken by the Attorney General to adopt recommendation 23 of 
the Law Reform Commission report “Court Intervention Programs: Final Report: Project No. 96” of 
June 2009, and establish a mental impairment court intervention program in Western Australia.  

The PRESIDENT: So that members fully understand, Hon Alison Xamon moved — 

That this house calls upon the Attorney General to urgently adopt recommendation 23 of the Law 
Reform Commission report “Court Intervention Programs: Final Report: Project No. 96” of June 2009, 
and establish a mental impairment court intervention program in Western Australia. 

to which Hon Michael Mischin has moved — 

(1) To delete the words “call upon” and insert — 

notes the action so far taken by 

(2) To delete “urgently”. 

The question is that the amendments be agreed to. 

Hon MICHAEL MISCHIN: I will conclude. Given the discussion about the vulnerability of those with a 
mental impairment—I suppose I should have mentioned this in context earlier in my address—I draw the 
attention of members to the Statement of Prosecution Policy and Guidelines 2005, which is a document 
produced by the Office of the Director of Public Prosecutions. It governs the principles by which a prosecutor, 
on behalf of the state, should act in indictable cases. I believe that the police prosecutions service has a similar 
set of guidelines. I draw members’ attention to the fact that the Director of Public Prosecutions has directed his 
prosecutors to issues of when one ought to prosecute the mentally impaired. Rule 37 states — 

Difficult assessments may sometimes be required in deciding whether to proceed with a prosecution in 
those cases where it is likely that the defence of insanity under section 27 of the Criminal Code will be 
relied upon. 

Which is a statement of the obvious, I suppose. Rule 38 states — 

People with a mental impairment should not be prosecuted for trivial offences which pose no threat to 
the community. 
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Rule 39 states — 

While the appropriate course may usually be to decide not to proceed with the prosecution, in some 
cases it may nevertheless be appropriate to proceed with the prosecution, for example, where the 
offence involves violence or there is a danger of the alleged offender re-offending. 

Rule 40 states — 

Consideration should be given to the willingness of the offender to undergo appropriate treatment (if 
such treatment is available), and any change in circumstances since the alleged offending.  

Those are specifically the principles that are directed to the exercise of prosecutorial discretion in indictable 
matters, and in any other matters in fact, that fall within the Director of Public Prosecutions’ jurisdiction. I 
mention that simply as a matter of completeness. 

HON ALISON XAMON (East Metropolitan) [2.45 pm]: I wish to speak to the amendment. I thank Hon 
Michael Mischin for his words. I note that there are two parts to the amendment. I have to say that I do not have 
any problem with the first part of the amendment, but I have a bit of a problem with the second part of the 
amendment. I would like to explain why. 

I noted when listening to Hon Michael Mischin that he referred to correspondence that came from, as I 
understand it, the Attorney General’s office to the then Minister for Mental Health, Hon Dr Graham Jacobs. He 
noted the letter of 27 October 2010 calling for work to begin on the viability of the establishment of a pilot 
program for a mental health court. I note that the date of that letter was about six weeks after I gave notice of this 
motion. I suggest that at the time I put this motion there was not necessarily anything in train. I suggest that the 
original wording of my motion at that time was entirely appropriate. However, I accept that work since then has 
been undertaken, and I am pleased to hear that. I am looking forward to hearing more, I hope, about what is 
intended in terms of money that has been committed, timing and the like. On that note, I am certainly 
comfortable with the first part of that amendment. I am less comfortable with the second part of the amendment, 
which is to remove the word “urgently”, because I think there is an absolute degree of urgency in making sure 
that the issue we are talking about here—in the first instance, at least, a pilot program, but also the overall project 
of establishing a mental health court—occurs sooner rather than later.  

I would like to note that I do not think it is enough for us to say, “This is something that we would like to look at 
moving towards, some time in the future”, because from listening to the contribution so far, it sounds as though 
there is not actually any disagreement about that. I heard that there was support certainly from the ALP. From 
the sounds of things, there is also support to a degree from the government. It sounds as though there is a 
willingness to at least look at this seriously and to proceed, some time in the future. 

My concern still lies with the issue of urgency. It is something that needs to be happening now. It is something 
that I would have liked to have seen funding for in this upcoming budget. It does not appear that there is funding, 
but I will be trying to find out more about that later. I would have hoped that this government would have 
recognised that this really needs to be implemented absolutely urgently. I am not quite sure how the process 
works. I seek the President’s guidance on this. I seek to support the first part of Hon Michael Mischin’s 
amendment, but not the second part. With your indulgence, Mr President, I would appreciate your guidance on 
that. 

The PRESIDENT: I put the question that the amendment be agreed to as a whole. In view of the member’s 
comments, I will put the question, piece by piece. The first part of the amendment is to delete the words “call 
upon”. 

Point of Order 

Hon LJILJANNA RAVLICH: I just have a point of clarification. I understand that Hon Linda Savage was 
going to comment. I wonder whether, if the question is put, we would lose the opportunity to comment on the 
substantive motion, which I understand some members still want to comment on. 

The PRESIDENT: The member has probably lost that opportunity by getting up to speak now. If the member 
had not got up, she would not have lost that opportunity. 

Hon LJILJANNA RAVLICH: I do not want to speak. I am just asking the question.  

The PRESIDENT: Has the member already spoken? 

Hon LJILJANNA RAVLICH: I have already spoken. 

The PRESIDENT: I am sorry; it has not been noted in the book. In that case, the member’s comments have to 
be strictly related to the amendment—at this stage. 

Hon LJILJANNA RAVLICH: Mr President, I am asking a procedural question. 
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The PRESIDENT: Yes. Another member from your side of the chamber will be able to speak on the main 
motion. 

Hon LJILJANNA RAVLICH: Thank you. 

The PRESIDENT: I am sorry; the book was not up to date and I did not realise that Hon Ljiljanna Ravlich had 
spoken. I will put the question in each of its parts. Hon Michael Mischin’s amendment proposes to delete the 
words “to call upon”. 

Debate Resumed 

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [2.50 pm]: Given that I want 
to talk to and support the amendment as well as the substantive motion, I feel now is the time for me to do that. 

I support the amendment because I too am fully aware of the work that the Attorney General and the Mental 
Health Commission has already done on this matter. Consequently, I think it is worthwhile for people to hear the 
issue from the perspective of mental health as well as that of the Attorney General’s department. 

Firstly, what an amazing coincidence it was last week, when this motion was first discussed, that it happened to 
be Law Week and also Schizophrenia Awareness Week. Hon Alison Xamon gave notice of this motion 
approximately nine months ago and for it to fall due in that particular week was a pure coincidence, but how 
fantastic it was that we had the opportunity to talk about the matter during that week. 

I thought that I might also mention that over the weekend I went to a schizophrenia awareness function. I want to 
use this opportunity to make just a few comments about that. In Australia, approximately one in 100 people will 
develop schizophrenia during their lifetime; and it is usually a lifelong illness. Rates of schizophrenia are very 
similar from country to country—about one per cent of the population. I will refer specifically to the amendment 
and to the motion, but please bear with me, Mr President. 

The PRESIDENT: Order! To clarify for all members: members who have not spoken on the substantive motion 
as first moved, can get up during the debate on the amendment. However, their comments count as having 
spoken to the whole motion; that is, the member can make remarks relevant to the whole motion. However, if a 
member has already spoken to the motion, their remarks have to be specifically related to the amendment. 

Hon HELEN MORTON: Thank you, Mr President; yes, that is exactly what I was doing. 

For those who are not aware, schizophrenia ranks among the top 10 causes of disability in developed countries 
worldwide. Onset is typically between the ages of 15 and 25. Many of those affected do not seek medical help in 
the early stages, and as a result may not receive appropriate treatment for two or more years after the onset of 
symptoms. It is a serious matter. People with schizophrenia are characterised by a retreat from reality with 
delusion formation, hallucinations, emotional dysregulation and disorganised behaviour. Of course, more subtle 
signs develop over time; for example, declining mental function and social relationships. Schizophrenia is a 
major cause of suicide; that is, 30 per cent of people with schizophrenia will attempt suicide and five per cent 
will actually complete it. People with schizophrenia have two-and-a-half times the death rate of the general 
population and their life expectancy is reduced by an average of 10 years. Genetic factors are involved in 
schizophrenia. For example, the children of a parent with schizophrenia have a 10 per cent greater chance than 
do other children of developing the illness. It is estimated that inheritability or genetic factors contribute 80 per 
cent to the causes of schizophrenia. There is, as yet, no known cause or cure, but many sufferers are able to live 
stable and productive lives with the help of regular medication. The latest research results indicate that 
schizophrenia may be a developmental disorder resulting from alterations in the usual maturing process of the 
nervous system. I will sum up my short comment about schizophrenia by saying that it has a long history of 
neglect, demonisation and concealment. Even today, the illness does not receive the levels of public attention 
and research funding warranted by the numbers of individuals and families that it affects. It is also common for 
affected families to conceal the illness from relatives, friends and workplace associates, thereby diminishing its 
impact upon the public awareness.  

How amazing that Hon Alison Xamon’s motion came to the fore last week during Schizophrenia Awareness 
Week and Law Week. 

Hon Alison Xamon: You have Hon Michael Mischin to thank for that. He withdrew notices of motion. 

Hon HELEN MORTON: Is that right? 

I also acknowledge those people in the gallery who are long-term advocates for people with a mental illness and 
who continue to provide ongoing support as peer support workers to people with a mental illness, or as carers for 
people with a mental illness, or as people with a mental illness who go on to provide ongoing and great support 
to the government in this area. 
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Even before I was formally sworn in—to be honest, I cannot remember if it was immediately before or 
immediately after I had been sworn in—one of the first things that I did as minister was receive a call from a 
news radio reporter. I did not have a media adviser and I did not know about the constraints placed on a minister 
about speaking or not speaking to the media. The reporter asked me what were some of the early initiatives that I 
was looking to implement. And, Hon Michael Mischin, one of my first utterances was that one of the things I 
would be looking to do would be to decriminalise mental illness in this state.  

Hon Sue Ellery: Well, that would be ill-informed, would it not, according to Hon Michael Mischin. 

Hon HELEN MORTON: That is the term I used, and I will explain why and how I used that term. 

Several members interjected. 

Hon HELEN MORTON: I was looking at the concept of decriminalising or taking the stigma out of mental 
illness from a criminal perspective. As a first point, it seems necessary to discuss the longstanding stigma of 
criminal associations that seem to arise in connection with a mental illness. Many people feel shame and that by 
virtue of having a mental illness that they have done something wrong. I am sure that most members are aware 
that I make it my business to never use the term “committed suicide”. I never imagine that people commit 
suicide; people die from suicide, but they do not commit suicide. 

Hon Michael Mischin: It is a hangover from the old days when it used to be a crime. 

Hon HELEN MORTON: That is exactly right.  

An ongoing aspect of the criminalising of a mental illness is that people are still commonly referred to as 
“committing suicide”. People who are mentally ill may sometimes be at risk of harming themselves and others. 
Accordingly, we put in place a whole lot of security protocols for both them, their families and carers, and for 
the people in the community. The way in which some of those safety mechanisms or protocols are put in place 
often perpetuate the connection between mental illness and criminal matters. One example of such security is the 
transportation of people with serious mental illness. It is often done by the police. Most other people with an 
illness are transported by an ambulance. Often the police do not want to be doing that work; they do not see it as 
their core business and therefore do not necessarily approach the transportation of ill people in the same way that 
ambulance people do.  

When a person is recommended for involuntary admission into a mental health facility, there is also the risk of 
those people being somewhat aggressive, unpredictable or likely to abscond, basically as a result of their illness. 
Once again, the type of security put in place for those people often resembles the security that would be put in 
place for a criminal. Only a week ago I was at a meeting with people at the mental health facility at the Armadale 
Health Service. As I was getting into my car to go home, a young gentleman was being escorted from the car 
park area by four or five security people. He happened to walk right past me. I was there by myself; I did not 
have an entourage. I noticed that his hands were behind his back and he was handcuffed. Again, there is a 
connection between the type of person some people might consider to be a criminal and a person with a mental 
illness. The notion that mental illness is somehow criminal is further embedded in our way of thinking as a result 
of these security methods and treatments. Another issue is the facilities. Seclusion facilities are often used. There 
is a necessity to provide people with a safe environment when they are at their most vulnerable and are most ill. 
Sometimes the seclusion facility looks like a prison cell. Graylands Hospital has participated in a nationwide 
pilot program to reduce the amount of seclusion used and to do it better. I know that that is changing as better 
mechanisms and tools are found to assist people when they need to be secluded. Locked wards are often used. 

Members in this chamber have raised over and again the issue of the aesthetics of the Bentley adolescent facility. 
It looks more like a prison than a hospital. I absolutely support the comments that members have made; hence, 
the commitment to make significant changes to that facility, which will go a long way to making sure that the 
facility is far less like a prison and much more appropriate. 

Hon Ljiljanna Ravlich interjected. 

Hon HELEN MORTON: Just be quiet for a minute, please. 

Accordingly, the stigma and criminalisation of people with a mental illness is further embedded in staff, family 
and people with an illness as a result of the surrounding security measures. I want to talk a bit more about this 
notion of decriminalising mental illness. I am sorry, Hon Michael Mischin, but that is the difference between the 
comments of a lawyer and those of a person with a mental health background. There is no doubt that there is an 
over-representation of people with a mental illness detained in prisons. It is estimated that between 15 and 20 per 
cent of our prison population have a severe mental illness—I have to make it clear that I am talking not just 
about a mental health problem, but about a severe mental illness—compared with just three per cent of the 
population having a severe mental health illness. I have known about the demand for beds at the Frankland 
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Centre for ages. In the area of decriminalising mental illness, the Mental Health Commission has brought on 
board a person who is well known to most members. Dr Steve Patchett was previously the director of the Office 
of Mental Health in this state. He is a forensic psychiatrist. When the Mental Health Commission was 
established, Dr Patchett went back to work at the State Forensic Mental Health Service. The Mental Health 
Commission has contracted him to work for the commission for three months on a raft of initiatives around the 
policy direction of decriminalising mental illness. The establishment of a mental health court is but one 
component of that. 

From our point of view, it is also about making sure that the appropriate steps are taken to ensure that people 
who are mentally ill do not get caught up in the criminal justice system unnecessarily. It requires a consideration 
of whether such behaviour can be responded to in less punitive ways in order to prevent reoffending. It is clear 
that the prison system is not the most appropriate place for people with a mental illness. It is frequently 
commented that at the moment the prison system is the new high-security area for people with a mental illness, 
which is not acceptable for people with a severe mental illness. Deterrent forms of punishment, such as 
imprisonment, generally do not modify the behaviour of offending persons with a mental illness. As such, there 
is often a high rate of recidivism upon release, which can result in mentally ill people cycling through the justice 
system again. Obviously, that is one of the key findings in the Law Reform Commission’s report. I have 
mentioned that it is estimated that between 15 and 20 per cent of the prison population have a severe mental 
illness, but it has also been reported that a staggering 74 per cent of prisoners have a mental disorder. In Western 
Australia, the State Forensic Mental Health Service is in charge of forensic mental health services. This includes 
the prison outreach service program under which psychiatric clinics are provided in all metropolitan prisons and 
in three regional prisons to assist in the provision of psychiatric services for prisoners. Although this program 
goes a long way towards assisting the psychiatric needs of prisoners, often underlying issues contribute to the 
high rate of recidivism. Obviously, alcohol and drug use is the main issue. 

It has been an absolute joy to see the amount of work that has occurred in developing the mental impairment 
court intervention program. I know that people might consider that it has taken a reasonable time. It commenced 
in early August last year. The date the member mentioned —  

Hon Alison Xamon interjected. 

Hon HELEN MORTON: I know that the member was, but that is the date of the correspondence that Hon 
Michael Mischin referred to. The Mental Health Commission first contacted the Attorney General’s office and 
invited proposals for this program in early August 2010. I do not decry or diminish the significance of the 
member putting the motion on the notice paper to ensure that that work continues in a way that is appropriate. I 
am just saying that that is when the work commenced. As far back as September, nine proposals from the 
Department of the Attorney General and four proposals from the Disability Services Commission were 
submitted, including a proposal for a mental health court intervention program. That range of things has been 
ongoing. The best opportunity to have this issue sorted was when one person was both Attorney General and 
Minister for Health. In the previous government, Mr McGinty was both Attorney General and Minister for 
Health. This issue was being discussed in his time in office, but somehow it never progressed. I am not saying 
that it will be too difficult to progress now, but it is easier to progress when one person is both Attorney General 
and Minister for Health. We now have to ensure that the two departments work collectively and collaboratively 
on this issue.  

I want to say something about the state’s approach towards mentally impaired offenders. This motion relates to 
the establishment of a mental impairment diversion court. When we talk about mental impairment, we are 
talking about people with a mental illness, people with an intellectual handicap, people with a brain injury or 
people with dementia. When we talk about mental impairment we talk about a broader range of people than 
specifically people with a mental illness. Different kinds of protocols and procedures apply to different people. 
For example, what is needed for a person with an intellectual handicap is very different from what is needed for 
a person with an acute psychotic illness. We need to understand they are likely to have different responses and 
different types of requirements. Another area I am currently looking at is the issue of declared places for people 
who are unfit to plead; that is, what would be appropriate as a declared place for a person with a mental illness 
versus a declared place for a person with an intellectual handicap. We need to be aware we are talking about a 
range of different issues when talking about “mental impairment”.  

An area I have become more aware of recently, since becoming a minister, is lockups. I was in Albany not that 
long ago. A mum contacted me to let me know her son had been taken to the lockup to be kept overnight. Her 
son mentioned to police that he required his mental health medication. At this stage the police, according to his 
mother, did not believe him. It was not until another 24 hours later, while he was still locked up, his mother 
tracked him down and attempted to bring the medication to him. Again, that medication was not made available 
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to him, according to his mother. This is just another example of a person with a mental illness caught up in the 
criminal justice system, who is somehow treated less seriously than a person with, say, a major cardiac problem. 
If a person needed cardiac medication, police probably would have made sure that happened pretty quickly.  

There are around 300 mental health courts, or variants thereof, internationally, including programs that operate 
in Queensland, South Australia, Tasmania and Victoria. A variety of different approaches are taken. When I 
talked to the media recently about this matter I indicated that all the different options operating in other 
jurisdictions were being considered. I said we were looking at which would work best in Western Australia. The 
challenge in seeking to implement any such program in Western Australia is to ensure it not only is appropriate 
for our jurisdiction, but also addresses the multitude of issues connected to the offending behaviours of mentally 
ill persons.  

The kinds of things that would be considered in such a program include training and resources for department 
staff to identify and work with people with a mental health issue, and updating the judicial bench book. I think 
that has been done, has it not, Hon Michael Mischin? 

Hon Michael Mischin: Yes.  

Hon HELEN MORTON: Also, expanding the Perth Children’s Court’s drug diversion program to the outer 
metropolitan area and to young people with associated mental health issues. The Mental Health Law 
Centre (WA) preventive community law project aims to expand legal outreach services and community legal 
education to involuntary patients and persons with a mental illness. It also includes what I think people more 
commonly understand as the mental health intervention program, to extend funding to key services to pilot the 
Western Australian courts’ mental health intervention program to develop partnerships with service providers—
that is, to do the things Hon Michael Mischin has already discussed. It could also include mental health case 
managers for young people with a decision-making disability who were previously in the care of the Department 
for Child Protection and on guardianship orders. It could include mental health in-reach and through-care 
management programs to provide comprehensive mental health programs at the interface between prison mental 
health services, community-based mental health services and community support providers. It could include 
mental health needs assessments of Western Australian prisoners. I do not know that is necessary at this stage 
because substantial work was done to assess the mental health needs of prisoners towards the end of the previous 
government. It could include first aid training for peer support workers in prisons and at all prisons in Western 
Australia. That would be a really important aspect. It could also include a structured risk assessment training 
program for mental health and prison counselling service staff. There is a broad range of considerations in terms 
of what we need to establish this mental health court intervention program, and as part of that broader context of 
decriminalising mental illness in Western Australia.  

I have already mentioned that for such a program to be effective, it would require the support of other 
government and non-government agencies. One necessary component of any such intervention program is access 
to doctors, psychiatrists, community mental health nurses, psychologists, social workers and occupational 
therapists. Areas that would have to be considered in this include social issues such as alcohol dependency, 
homelessness and drug use. They are closely connected to the offending and reoffending behaviours of people 
with a mental illness. Other considerations that bear on the implementation of the mental health court include the 
need for sufficient funding to ensure appropriate treatment services are provided; the need for appropriate 
training of magistrates and other court staff to ensure awareness of the issues surrounding mentally impaired 
offenders; and the need for a coordinator to liaise between participants and service providers. Hon Michael 
Mischin made it really clear, and I want to restate this: the Mental Health Commission and the Attorney General 
have been working together for some time, at least since August last year, and continue to work through the 
options we hope to put in place for this. It is certainly an area that is on our agenda. It is one of our strategic 
directions. I have talked about mental impairment and the issues around intellectual disability. If we run with a 
mental impairment court, different approaches will be needed for something so broad, rather than just “mental 
illness”.  

Those are the comments I will make on the proposed amendment to the motion. As I have outlined, there are no 
simple causes or solutions. In developing an approach towards the decriminalisation of mental illness and mental 
impairment, it is important to consider the interests of all stakeholders and, importantly, the dual obligations of 
community safety and preserving the rights of persons with a mental illness. Those two must be balanced. This 
government is absolutely committed to moving work forward in this area. I support the amendment put forward 
by Hon Michael Mischin.  

HON LINDA SAVAGE (East Metropolitan) [3.18 pm]: I am pleased to have the opportunity to speak in 
support of Hon Alison Xamon’s motion calling on the Attorney General to urgently adopt recommendation 23 of 
the Law Reform Commission report “Court Intervention Programs: Final Report: Project No. 96” of June 2009, 
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and establish a mental impairment court intervention program. I note Hon Alison Xamon accepts the first part of 
the amendment put by Hon Michael Mischin. The Law Reform Commission’s recommendation 23, which has 
been brought to the attention of this house by Hon Alison Xamon, recognises that traditional sentencing, 
especially imprisonment, has had little effect on many mentally ill people; in fact, rather than modifying 
behaviour, it exacerbates the illness, resulting in a high rate of recidivism. It is very timely that we are debating 
this motion as we know that there are up to four million people who have mental health problems in Australia. 
Today, it is not just those in a clinical setting who talk about the impact of the growing number of Australians 
with mental ill-health issues on the community and justice system. In April, at the Western Australian Council of 
Social Service emerging issues forum, the chief executive, Irina Cattalini, stated that one of the most significant 
drivers of the demand for social services is the growth of complex mental health, drug and alcohol, and criminal 
justice issues in society, along with the decline in traditional informal social family support structures, which is 
resulting in more and more people turning to formal structural service systems.  

Approximately 24 per cent of the Western Australian prison population is receiving medication for mental 
illness. That information was provided to me in answer to questions I asked during last year’s estimates hearings, 
which I will briefly refer to again, because, before that time, I had heard a figure of 12 per cent—that figure is 
not used anymore. I asked what percentage of the adult prison population as at 1 June 2010 had an identified 
mental health illness. The response included a definition of a mental health illness, and the answer considered 
most appropriate by the government was that 25 per cent of prisoners were receiving medication used in the 
treatment of mental health illnesses as at 1 June 2010; the figure for juvenile detainees was 22 per cent. 
In November 2010, the then Minister for Mental Health, Dr Graham Jacobs, seemed to accept those figures, 
when he said in a press release of 26 November — 

People with mental illnesses are over-represented in the criminal justice system. In Western Australia, 
an estimated 25 per cent of those in custody are being treated for a mental illness … 

I do not think there can now be any dispute about the high proportion of inmates with mental ill health. Of 
course, those type of figures led the Education and Health Standing Committee, in its report tabled in 2010, titled 
“Destined to Fail: Western Australia’s Health System”, to describe our prisons as the largest psychiatric 
hospitals in the state.  

In the course of trying to understand how we have reached this point, I have sought advice from a number of 
people. I would particularly like to knowledge several who have been directly involved in this issue and have 
vast experience gained over 20 years. I would like to acknowledge Lisa Telford, who wrote a draft working 
paper to discuss the diversion of people with a decision-making disability in 1999 on behalf of the Access to 
Justice working party diversion subcommittee. I think it should be noted that, notwithstanding what I considered 
to be rather gratuitous comments by some members of the government that nothing had been done until this 
time, very much has been done since the mid to late 1990s, and I wanted to record that while speaking on this 
motion. Lisa Telford has provided me with a great deal of insight, and members may recall that I have mentioned 
her before as someone who has had a long involvement with the Court Welfare Service, including as its 
president. Members who have spent time in our courts know that the Court Welfare Service assists in the courts 
on a daily basis, where the people we are talking about today are. Its team of volunteers ensures that those courts 
can actually function. I would also like to thank Margaret Doherty for her invaluable insights, and, finally, Sandy 
Boulter, who everyone will know because of the leadership role she plays at the Mental Health Law Centre.  

It is important to record that, by the 1990s, significant work had already begun in Western Australia based on the 
restorative justice model and the principle that the justice system must provide not only protection for the public, 
but also fair and equitable treatment for those entering the criminal justice system, and that actions must be taken 
and policy must operate to decrease the incidence of crime.  

I now understand that where we are today can be traced back to the 1960s. Members know that, historically, 
mentally impaired people were institutionalised, and were out of sight and out of mind. But the 1960s brought a 
very significant change in attitudes and social policy that resulted in the deinstitutionalisation movement. Those 
changes in attitudes and policies brought about an extremely significant reduction in the inpatient population of 
many mental health facilities. In Western Australia, for example, Heathcote psychiatric hospital was closed; 
there was a reduction in bed numbers at Graylands psychiatric hospital and other psychiatric wards; and there 
was the closure of a significant amount of hostel accommodation. Those measures were humane and well 
intentioned, but as the House of Representatives Standing Committee on Family, Community, Housing and 
Youth reported in its April 2009 “Who Cares ...? Report on the inquiry into better support for carers”, this 
reduction in bed numbers was not matched by a corresponding funding of accommodation or mental health 
services in the community. The shift from institutional care to community living care resulted in the burden of 
care falling to families and friends. For many families the stress of being the main support for a person with a 
chronic and ongoing mental illness proved to be too much. It often worsened the situation, with the carer 
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developing mental health problems as a direct result of the impact of the caring role. In recognition of that, a 
recommendation of that report was that general practitioners, in particular, be made aware of the high incidence 
of mental health problems among the carers of those with mental ill health.  

This unrealistic and often inappropriate reliance on carers to care for someone with a serious mental illness has 
meant that if the carers were forced to relinquish their caring role due to their own mental ill health or inability to 
cope, which happened frequently after the deinstitutionalisation of many people, the mentally unwell individual 
who could no longer be cared for lost their accommodation and ended up on the street, where they were less 
likely to receive any available treatment. It was estimated that in the United States in the 1980s, one-third of the 
homeless were people who had been diagnosed with schizophrenia and who had come out of an institution. 
Homeless people, by their sheer visibility, are far more likely to come into contact with police and are more 
likely to find themselves charged often with a minor type of offence, such as being a public nuisance, urinating 
in public, failure to move on, drinking in public or shoplifting. Of course, this same group of people, as we knew 
then and we know today, are less likely to have access to sophisticated legal support, and they often rely on 
stretched duty lawyers. Members who are familiar with our courts know that duty lawyers provide a huge 
amount of legal advice to people appearing in the Magistrates Court, and those very stretched duty lawyers may, 
because of a lack of resources and time, be able to offer only limited advice, and often an accused may plead 
guilty to a minor offence, beginning the development of a criminal record. I do not know whether time will allow 
me today, but at some time I would like to respond to some of Hon Michael Mischin’s comments because one of 
the issues, of course, is the availability of a suitable defence.  

A criminal record adds to the stigma and the difficulties that the mentally unwell face. The imposition of a 
sentence does nothing to address the underlying issues that contributed to the behaviour, and when the person is 
released into the community, there will have been no change in the circumstances of that person. The transfer 
into the community of substantial numbers of what were then called patients has been cited and is well accepted 
as one of the main reasons for the increase in the number of mentally ill people who are homeless, and also for 
the phenomenon that is described as the criminalisation of the mentally ill. Of course I am not blaming the 
deinstitutionalisation, or the rational and humane values that it was premised on. The 2005 Mental Health 
Council of Australia report “Not for Service” makes this very point. It says — 

Deinstitutionalisation has not failed. What has failed is the political will to fund essential services in the 
community. Essential services are overwhelmed by the heavy demand they face and they are not able to 
provide the level of care and support required to assist recovery. 

In speaking in support of this motion, I agree with what has been said about how a court intervention program or 
diversion program for people with mental impairment could provide one of the safety nets essential to ensure 
that mentally ill people are directed to treatment and not repeatedly to jail. But in doing so, I also want to endorse 
what the Law Reform Commission said in its very comprehensive and excellent report. In putting the case for 
the establishment of a mental impairment court, the Law Reform Commission made it absolutely clear that the 
effectiveness of any sort of court, or intervention or diversion program, is entirely reliant on the availability of 
appropriate support services in the community. We should not be relying on the belief that family and parents 
should take on that role instead of prisons. It should not be a case of history just repeating itself, except that 
instead of people being released from institutions, as happened in the 1960s, people are now being released 
essentially from prisons and are again facing the same issues that were raised by deinstitutionalisation.  

As I said earlier, WACOSS made the point in its presentation in April that the traditional and family support 
structures are in decline. They are in decline for a range of reasons. But, just as in the 1960s, when institutions 
were closed and the expectation was that families would take on the bulk of the caring, we cannot make the same 
assumption now that when people come out of prison, families will also be able to take on that role. As 
WACOSS has said, that is partly because those structures are not there, and it is partly because families are often 
not qualified or emotionally able to take on the care of a person close to them who is unwell. Therefore, if we are 
to have these problem-solving courts and programs, it is vital that they be well resourced, and Hon Helen Morton 
has referred to that.  

It is also well known that co-morbidity is a real problem. As Sandra Boulter has said, it is a bit like which came 
first—the chicken or the egg—because often drug taking and mental illness are inextricably connected. In 
reference to that, she said also that drug taking should not be separated from or be a barrier for access to a mental 
court intervention program. 

The Law Reform Commission report describes court intervention programs as programs that use the authority of 
the court, in partnership with other agencies, with the distinguishing feature being involvement of the court in 
supervising offenders, a role traditionally undertaken by other justice agencies. Presumably, a mental impairment 
program would have as one of its primary roles assisting the offender to access appropriate treatment; for 
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example, by helping to ensure transport is available to enable people to get to their appointments with the 
relevant professionals. The hope is that if a court intervention program was available to mentally unwell 
individuals, the welfare and medical problems that have contributed to their offending could be addressed, and 
the unwell person could be supported and given access to treatment, rather than be immediately sent to prison. It 
is also hoped that those carers and family members who have had to disengage to protect their own health, or 
because they do not have the skills or are not available to provide the level of support that is needed, would be 
more likely to re-engage knowing that other support services were helping to share the load.  

Fortunately, this state will have the benefit of the unprecedented commitment made to mental health in the 
recently handed down federal budget. Dr Patrick McGorry, who has been a critic previously of the federal 
government, has welcomed, as an important first step, this ground-breaking commitment that has been made by 
the federal government in the area of mental health. However, as he is quoted in an article in The Australian of 
12 May 2011, he has also stated — 

Premiers and chief ministers must now respond to Gillard’s leadership with a matching package of state 
and territory investment in additional mental health reform measures at the Council of Australian 
Governments. 

I referred earlier to a paper by Lisa Telford. That paper was the result of the work of the many people who have 
worked to establish a diversion project for people with decision-making disabilities. As I say, this work was 
taking place in the late 1990s. It would, therefore, be wrong to suggest that the work that is taking place now has 
not been built on the shoulders of many people over a significant number of years. The work of those people has 
led to a number of programs that now operate in our courts. When this diversion project was set up, it was hoped 
that a pilot project would be established as a court diversion program for mentally impaired offenders. My 
understanding, though, is that at that time, agreement could not be reached to establish a diversion program that 
would encompass all mentally impaired alleged offenders, the range of which Hon Helen Morton has referred to 
in her comments. However, I would like to speak a bit more about the intellectual disability diversion program, 
which has been operating for a number of years in our courts, because I assume that its practices and experiences 
will be drawn upon if the program that we are talking about is established. The intellectual disability diversion 
program is a court diversion program that is available to adult participants prior to sentencing. The program is 
located at Perth Central Law Courts. The program was initially set up to support people who had intellectual 
disabilities and met the criteria for assistance by the Disability Services Commission. Since that time, the scope 
of the program has been broadened to include people with significant cognitive impairment as a result of 
acquired brain injury and childhood substance abuse. The original pilot for that diversion program was 
established in 2003, and it went until 2005. It was funded jointly by the Disability Services Commission and the 
Department of Justice. The joint funding ceased after the pilot program was endorsed as a permanent item, and 
the Department of Corrective Services now totally funds this program, and I understand it is planning to fund 
another full-time position in 2011 to assist the current coordinator. Therefore, Western Australia, under the 
previous government, has already made a considerable commitment to ensure that the judicial system plays a 
role in treating people appropriately and humanely and in a way that operates to decrease the incidence of crime. 

Mention has also been made of the Drug Court. This court has operated very successfully. A 2006 review found 
a significant reduction in recidivism. Involvement with the Drug Court has been found to have a positive effect 
on reducing reoffending over a two-year follow-up period. Like a mental health court or a diversion program 
presumably would, the Drug Court recognises that merely sentencing someone to prison does nothing to address 
the cause of the problem or reoffending. 

To give a complete picture of the measure that already exists and has been going on over the past 10 years, 
mention should also be made of what is known as the “noon list”. This is held in court 41 at Perth Magistrates 
Court on Monday commencing at 12 noon. Those identified as having mental health issues can be referred to this 
list. I am told that it operates in a more flexible way; for example, allowing numerous remand hearings, 
especially as many people referred to it on minor matters are unrepresented and would otherwise quickly 
develop a lengthy criminal record. This is important for a number of reasons. It is often the case that an unwell 
person or their family has been trying to access community health services to deal with their deteriorating mental 
health but without success, so that by the time they appear in court they are significantly unwell. Of course it is 
often this lack of early intervention at each episode that has led perhaps to the offending behaviour. I therefore 
look forward to this government building on the work that has been done previously in this area. 

Of course, no discussion about mental ill health and the justice system would be complete without referring to a 
recommendation of the Law Reform Commission report; that is, the need to ensure that mental health diversion 
programs exist in regional centres that are appropriate to cater for the disproportionate number of Indigenous 
people who appear each day in the courts. I am sure regional members will speak to those recommendations if 
they intend to speak on this motion. 
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I now turn to recommendation 25 of the Law Reform Commission report, as it is very relevant to a discussion 
about mental health and diversion programs in the justice system. I note that Hon Helen Morton referred to 
juveniles in the justice system. Recommendation 25 is to establish general court intervention programs to service 
mentally impaired young offenders, and the report goes on to make two specific recommendations. Adolescence 
is, of course, the time when mental illness most often manifests itself, and so intervening and assisting at this 
point when children and young people find themselves in the juvenile justice system is essential. Every day in 
the Children’s Court, children appear who have been adversely affected by a childhood that has been usually 
dysfunctional in some way and at times shockingly abusive and neglectful. Every day the magistrates in the 
Children’s Court see seriously damaged children and young people, and in many cases they are young people 
suffering from mental ill health. 

Dr Caroline Goossens, chair of the Western Australia branch of the Royal Australian and New Zealand College 
of Psychiatrists Faculty of Child and Adolescent Psychiatry, has said that 50 to 60 per cent of young offenders 
are believed to have mental health issues. This accords with what those who work at the Children’s Court have 
said to me. In my discussions with the Children’s Court I have been told repeatedly that the biggest problem it 
faces, and a growing problem, is the paucity of mental health services for children appearing before it. 

It is also, of course, an appropriate time to talk about the report of the Commissioner for Children and Young 
People, which was tabled earlier this month. The report of her inquiry into the mental health and wellbeing of 
children and young people is essential reading for anyone interested in the mental health of children in this state. 
This report also finds that the youth justice system is failing young people because it does not have dedicated 
mental health services. I note that the Mental Health Commissioner, Mr Eddie Bartnik, along with Dr Caroline 
Goossens, were members of the reference group that provided advice, comment and information to this inquiry. 
On the basis of this inquiry, as I said, many recommendations were made, two specifically relating to juveniles 
and the justice system, and both providing the basis for immediate action by the government. Recommendation 
19 in the report of the inquiry by the Commissioner for Children and Young People is, firstly, that children and 
young people appearing before the Children’s Court of WA have access to an appropriate, comprehensive 
mental health assessment and to referral and treatment services. Recommendation 20 is that a dedicated forensic 
mental health unit for children and young people be established. This is, in effect, no different from what was 
said in 2008 by the Auditor General in his report on the juvenile justice system that deals with young people 
under the Young Offenders Act 1994. He also found that there is no structure to ensure that mental health and 
substance abuse problems associated with repeat offending are identified and treated. As he said in 2008, there is 
limited identification of young people with underlying mental health and substance abuse problems in the 
juvenile justice system, and no agency takes responsibility for case managing these young people. 

Unfortunately, WA has the sorry distinction of having one of the highest numbers of young people in juvenile 
detention in the country, and the highest rate of over-representation of Aboriginal young people in detention. 
That raises two specific issues. Firstly, there is no comprehensive mental health service attached to the 
Children’s Court, nor is there any comprehensive process for the identification or assessment of children or 
young people with underlying mental health problems. This is what was said by Magistrate Deen Potter in an 
article published in 2010 in Brief, the journal of the Law Society of WA, to which I have referred before. The 
article is titled “Mental Health Issues in the Children’s Court Jurisdiction”. He writes —  

It is not uncommon for parents or caregivers attending Court to voice their frustrations at the escalating 
nature of their child’s criminal behaviour and it is not uncommon for those same parents, or caregivers, 
to give the Court a history of their attendances upon a variety of agencies seeking assistance for dealing 
with their child’s increasingly problematic behaviour. Often at the heart of these frustrations and 
concerns is a suggestion that the child is suffering from a chronic mental illness. 

As I said, this was an article published in late 2010. There are no comprehensive services for children who 
appear at court and who are likely to have mental ill-health issues. 

In question without notice 265 on 7 April 2011, I asked the Attorney General whether he had received any 
advice that the funding received by the Children’s Court was not adequate to enable the court to order and 
receive psychiatric and psychological reports in a timely manner. In response to my question, the Attorney 
General said that he had not received advice that funding was inadequate. I hope the Attorney General has read 
the report of the Commissioner for Children and Young People because, in referring to the Children’s Court, this 
is what is said in chapter 5 of that report — 

Where the Court is concerned about a child or young person’s mental health, it may request a 
psychological report but these cases must be chosen sparingly … 
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A quote from the article by Magistrate Deen Potter was included in the report to indicate the reason why these 
services must be used sparingly. It states — 

Because there must be appropriate allocation of scarce resources to the most immediate cases, rote 
requests for psychological or psychiatric reports cannot be countenanced as it would lead to grid-lock in 
the system and children, invariably, spending more time in custody. 

Part of my question without notice on 7 April asked whether consideration had been given to the establishment 
of a children’s clinic like the one that operates at the Children’s Court of Victoria. I note that the report by the 
Commissioner for Children and Young People refers to a number of initiatives in other states that WA could 
follow. I must say that I was slightly more heartened by the response to that part of my question, because the 
Attorney General said that examination of the operation of the Victorian Children’s Court Clinic would be 
required before any commitment could be made for the establishment of a similar clinic in Western Australia. I, 
perhaps optimistically, took that to mean that the government was aware of the Children’s Court Clinic in 
Victoria and was moving to consider whether something similar is required in Western Australia.  

We have a severe shortage of psychiatrists. From speaking to the Children’s Court, I understand that if the 
Children’s Court seeks a psychiatric report before granting bail, virtually only one child forensic psychiatrist in 
the state system is available to write the report—Dr Gosia Wojnarowska. I have been told that there is genuine 
concern about what would occur if Dr Wojnarowska were no longer available; of course, at times she is not 
available because she is on holidays. Reports done by specialists not employed by the government can cost 
considerably more and can take weeks, if not months. In the meantime the child or juvenile is held in a very 
unsuitable situation, given the mental illness concerns that have been raised, because there is no secure facility. 
Equally pressing, therefore, is the immediate need for a secure facility for juveniles. Presently, if bail is refused 
and a juvenile is placed on remand, there is no dedicated forensic facility. Juveniles are sent to Rangeview 
Remand Centre. Rangeview has psychological services, but nothing equivalent to the Frankland Centre, which is 
for adults. Let me tell members what the Frankland Centre provides and why something equivalent for juveniles 
is so urgently needed. The Frankland Centre provides that adults in the criminal justice system with a mental 
disorder in need of treatment will receive treatment and care that is equivalent to the care given in the general 
mental health system. The treatment will involve a range of specialised forensic services and will be tailored to 
meet the needs of the individual patient. 

The Frankland Centre also provides an ongoing and constantly available service to assess and care for people 
who come via the courts and prisons. Currently, if a child or a young person has been in the Children’s Court and 
is in custody and is mentally unwell enough, they may be sent to the Bentley adolescent unit, even though it is 
not a secure facility and, as members know, it is struggling to provide the services that it wishes to provide. If a 
child is sent to Bentley, two officers are needed to provide 24-hours-a-day security. The Bentley adolescent unit 
is struggling to cope and, as I have raised a number of times, has only 12 beds. The 20 new psychiatric beds for 
juveniles that were promised will not be available until at least 2015. Those beds will be at the new Princess 
Margaret Hospital for Children, which will not be a secure unit.  

Members may recall that I spoke about the Bentley adolescent unit a number of times last year. I finally felt so 
concerned by the lack of response that I organised to meet with the then Minister for Mental Health, Dr Graham 
Jacobs, on 28 September last year. The now Minister for Mental Health was present at that meeting when the 
minister advised me that $250 000 had been notionally approved to upgrade the facility. Shortly thereafter, the 
minister announced in the media that some $337 000 was promised to be spent on immediate action to upgrade 
the facility. Since then the figure of $3 million was announced by Hon Helen Morton. Last week the federal 
Minister for Health and Ageing announced that the federal government mental health budget would include 
$4.5 million to specifically upgrade the Bentley adolescent unit. Therefore, there are certainly plenty of funds.  

I return to the $337 000 promised in October last year for immediate action to upgrade the facility. Hon Helen 
Morton has been the minister for some five months. I will tell members what has happened at the Bentley 
adolescent unit since the statement by Dr Graham Jacobs in October last year and since Hon Helen Morton took 
on the portfolio—to date, nothing. Unless we count some new cups and cutlery and a water cooler, nothing has 
happened. There is no new furniture, no painting has been done, and I am told that the staff training that has 
occurred is nothing over and above what could be expected. The money keeps being announced and immediate 
action was promised, but we are now nine months from when I first raised the issue and nothing has happened. 
No doubt, if I ask a question, the answer will be “planning, planning, planning” or “blaming, blaming, blaming”. 
I do not know what it would take to get some movement on this issue. Hon Helen Morton spent years saying 
how disgraceful the Bentley adolescent unit is. The government has been in the position to do something about 
the facility for nearly three years, but it has provided only a water cooler and some cutlery. I will visit the 
Bentley adolescent unit again soon, and I will be bitterly disappointed if significantly more has not occurred. The 
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failure of the government to take any action adds to my concern about how the staff at the Bentley adolescent 
unit can continue to provide a high level of clinical services.  

In terms of this motion, the Bentley adolescent unit will never be the answer. The Bentley adolescent unit is not 
a secure facility. It is not reasonable to have two security people at the facility for 24 hours a day for a patient 
who is remanded in custody and who needs to be kept securely, when voluntary patients are also in the Bentley 
adolescent unit. The unit is not a secure forensic facility set up to deal with people who are in the justice system. 
We need a secure ward equivalent to the Frankland Centre that has the facilities to cater for a range of conditions 
from the top-end services through to the cases in which children are on remand and need to be assessed. I know 
that Hon Helen Morton has been to see the Bentley adolescent unit, because she has spoken on numerous 
occasions about how unsuitable the facility is. I again urge members to also go and visit the facility. The Bentley 
adolescent health unit is not a suitable place to take someone who needs 24-hour, around-the-clock supervision 
when voluntary patients are also there. 

I refer again to the question without notice I asked on 7 April 2011 on this matter. I commented on what I 
thought were gratuitous comments by some members of the government about the lack of progress made in 
services over the last 10 to 12 years. I found those comments particularly distasteful given we are talking about a 
matter as serious as this. I, on the other hand, think that credit should be given where credit is due. Therefore, in 
talking about the need for a secure ward for juveniles that is the equivalent of the Frankland Centre, I return to 
the question without notice I asked on 7 April about something comparable to that centre being set up for 
children under 18 years. I put on the record that in the answer to my question, I was told — 

There is recognition that the Frankland Centre may not meet the needs of young people. Consideration 
should be given to the establishment of a secure facility for children under 18 years of age as part of a 
range of mental health initiatives for young people in contact with the justice system. The Attorney 
General will raise this issue with the Minister for Mental Health.  

I was very glad to hear that answer.  

As I said, Hon Michael Mischin raised an issue in regard to the insanity plea and defences. Time does not allow 
me to speak to that, but I will perhaps find another time to do so.  

I would like to briefly mention, though, that last week I attended a presentation by the Mental Health Law Centre 
(WA) hosted by the Australian and New Zealand Association of Psychiatry, Psychology and Law, which 
concerned the Criminal Law (Mentally Impaired Accused) Act 1996. This law was brought in as an attempt to 
divert the mentally ill from being sent to prison because then, as it is now, it was understood to be a completely 
inappropriate place to send someone with a serious mental illness—more likely to add to their ill health than 
address it. Unfortunately, the act has not achieved its intended purpose even with the goodwill of those who 
drafted it. In fact, as has been said by nearly all speakers, prisons have come to be used as a default option, 
particularly under this act, as there is no declared place. The Mental Health Law Centre, along with many other 
practitioners, is of the view that this legislation is beyond amending and needs to be re-drafted. 

I was interested to hear Hon Alison Xamon say, in speaking to her motion, that there are some 250 mental health 
court ordered diversion programs. 

Hon Alison Xamon: Over 250. 

Hon LINDA SAVAGE: There are over 250.  

Hon Alison Xamon: Hon Helen Morton suggested that there are 300.  

Hon LINDA SAVAGE: I was also about to add that Hon Helen Morton referred to 300 such programs. Given 
the range of what I have spoken about—the Drug Court, and the intellectual disability diversion program that 
currently exists—whatever is developed would use and build on those different types of programs so that 
something that would best serve this need would be established. I also understand from Hon Alison Xamon that 
the results from those programs in the courts have been extremely encouraging. I am very pleased to have been 
able to speak in support of this very important motion to establish a mental impairment court intervention 
program in Western Australia.  

HON LJILJANNA RAVLICH (East Metropolitan) [4.02 pm]: I rise not to re-canvass issues that have already 
been canvassed by other members, but to say that I have looked at the amendment put forward by Hon Michael 
Mischin. That amendment, in total, was clearly not acceptable to the mover of the substantive motion, Hon 
Alison Xamon. However, the first part of the motion moved by Hon Michael Mischin was just acceptable. I want 
to put on the public record that I support the point that Hon Alison Xamon made about asking that that motion be 
perhaps put into two parts, because we can certainly live with the first part of the motion as it currently reads, 
which is — 
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That this house calls upon the Attorney General to urgently adopt recommendation 23 of the Law 
Reform Commission report “Court Intervention Programs: Final Report: Project No. 96” of June 
2009 … 

We can all live with that, but we also want this house to call on the Attorney General to establish a mental 
impairment court intervention program in Western Australia. Hon Michael Mischin has already said that 
preliminary work has been done to look at how such a program may be implemented. I know, from the Attorney 
General’s responses to the questions I have asked him, that this matter is being seriously considered, with a view 
to possibly implementing a full model of this program.  

Hon Michael Mischin: It will be a pilot. 

Hon LJILJANNA RAVLICH: Okay, it will be a pilot. I am having a close look at the budget papers and one of 
the things that causes me some grief is that I fear that there will be a very good initiative for people who are now 
languishing in prisons because they may have a serious mental illness or are technically insane—is it okay to say 
that?—but because there is not enough flexibility in the budget it is unlikely, judging from the forward estimates, 
that a proper model will be set up.  

Hon Helen Morton: What budget are you looking at? 

Hon LJILJANNA RAVLICH: I am looking at the 2011–12 budget. 

Hon Helen Morton: Which portfolio? 

Hon LJILJANNA RAVLICH: I am looking at all the portfolios; I am making a general statement. I am saying 
that when there is $22.4 billion worth of debt by 2015, the government will be drunk on debt. I know that it is 
tomorrow’s version, but I am allowed to note — 

Hon Michael Mischin: What wouldn’t you spend money on, then? What should we cut back? 

Several members interjected. 

The DEPUTY PRESIDENT: Order! Can I quickly remind members that if they have spoken to the substantive 
motion, the debate should now be carried out within the context of the proposed amendments. I make that point 
and would ask members to listen to the speaker on her feet, and I ask the member on her feet to direct her 
comments through the Chair. 

Hon LJILJANNA RAVLICH: The only point I make, as I look over the forward estimates, is that although 
there is a plan, and we do not even know that it is a serious plan at this stage, to run a pilot mental impairment 
court intervention program in Western Australia, given the level of debt, even if the pilot were to be successful, I 
fear that it may not advance beyond that because of the lack of funding availability.  

Hon Michael Mischin: So should we stop it? 

Hon LJILJANNA RAVLICH: No, the government should not, that is the point I want to make. The pilot 
should occur and should then proceed to the full implementation of a mental impairment court intervention 
program in this state. 

Hon Michael Mischin: Even if it means going into debt? Or should we not go into debt and implement the 
program? 

The DEPUTY PRESIDENT: Order! 

Hon LJILJANNA RAVLICH: If the honourable member knew anything about economics, he would already 
know that the government is seriously in debt.  

Hon Michael Mischin: Are you saying that we should or should not spend the money on this? 

Hon LJILJANNA RAVLICH: I will speak to the Deputy President because I know that he understands 
economics and finances, and clearly some members of this place do not. I support Hon Alison Xamon’s proposal 
to split up this motion so that we do not lose the second half, which is — 

Several members interjected.  

Debate adjourned, pursuant to temporary orders. 
 


